
A.  The  State O f  Loc:il Competition I n  .Maryland-- 
Especiall!, For Residential Customers-Is So 
Di\in;il That Vetinin's Application Must  Be Reiected 

1.  Sum m;i r-1' 

I t  one  rliiiig caii he w d  to be ccrtain after listening to fivc days oftestimony in 

t l i i k  iit.occt.diii:. i t  i \  t h a t  \ ieri7on.s Scctioii 271 ADnlication fails to show that local 



,As :in alternative to outright rejection o f  Vcrizon's 271 application, People's 

C ' m n c l  urge> Ilie Commission to considcr whether i t  should order that the Application 

ihi1Lilil l ie  appro\  cd only for business sewices  as distinguished from residential serviccs. 

Tliih \ ~ o u l d  ~ i c k i i o n  ledge that competition for residential services has utterly failed to 

in;iki~iiiii,,c in [he Vcrizoi1,'Maryland territory. 

2. Rwiiiwii ients Of The Telecommunications Act 

\Illiotigli Pcoplc'r  C'uunscI does not inrcnd in this Br ic f  to go into the 

i.ccIwi.ci i ici i [> of the relecomniunications A c t  o f  1996 at length because the Commission 

Ii;i\ IKYI! \ (I!. \icII acqtiaintsd w i t h  Ihe provisions o f  the Act, i t  IS important to refresh the 

( ' ~ ~ ~ i i i i i i \ ~ i ~ i i i ~ ~  i.ccoIIcc[ioii o f l h c  rcquii.ements contained in Section 771 o f the  Act. 

S c c i i ~ i i i  : - I ( L I N ~ I ( B )  o l ' [ t i c  A c t  requircx the FCC to consult with the state commission for 

( h i ,  ,iLiI: : I )  ,,,.l!icli Scct ion 271 approval i s  sought to verify t l ic incumbent's compliancc 

j\ i(li i l l <  ; ;q~i i i .c i i ic i i t~  oI'Scction 2 7 1 ( c ~ .  Section 271(c) requires the incumbent to show 

11iii1 1 1  I i : i \  o i i c  o r  i i iorc i la lc-approicd interconnection agreements with a facilities-based 

~ ( i i i i ~ ~ c ~ i ~ ~ ~ i ~  pi.o\ idiiig tclcphonc exchange service. or a Statement of Gtnerally Available 

Tcinii-. I < (  i \ .T i  aiid t h t  cidier [Iic interconnection agreemcnts or the SCAT satisfies the 

14 l i ~ ~ i i i i  . . ~ a i i p c l i ~ i \ , e  c l icck l is t "  set tortll in Section 27l(c)(Z)(B)( i)-(xiv).? 

I l i c  , i c i  ;II>o imposes olhcr duties upon the incumbent. For cxample, the 

iiicLiiii1)ciii i i i t i b r  ,hi)\\ il iar  the :iuthority lo provide long-distancc service i t  is requesting 

\I i l l  I v  L . ; ) i m a i  IXII in :~ccoi~dancs \\it11 rlic requirements of Section 272 o f  the Act 



regarding the provision o f  long-distance service through a separate affiliate or affiliates.4 

Finally. thc incumbcnt must s h w  that its cntry into the in-region interLATA market is 

.‘consisrent wi th  the public interest, convcniencc, and necessity” under Section 

27 I (d)(?)(C).  

 the FCC has also acknowIcd~ed that apart “from determining whether a BOC 

satistics the competitive chccklist and \vi l l  comply with Section 272, Congress directed 

thc FCC‘ to ;ISSCSS \chcthcr the requested authorization would be consistent with the 

public inrcrcst, convcnicticc, and neccssity.” See Applicalion of Verizon New England. 

Iiw, Brit :I//uiitic. ~~~~ininiii7ic.trtion.~. lnc.. rVY,VEX Long Dislance Company and Verizon 

(;/ohtit .\‘c,nr,o,-l, ‘.Y ln~. . ,  

! ~ ~ l / . s . s l i l . / i ~ / . ~ ~ , / / , ~ ~  FC‘C 01 - 130. CC Docket No. 01-9, para. 232 (April 16, 2001). The FCC 

nui/ioi.i:arioii io provide in-region interLATA services in 

v i c \ \ s  tlic public interest rcquireinent as an opportunity to review the circumstances 

prcrcntcd h v  tlic ~ppl icat ions “to ensure that  no other relevant factors exist that would 

frcihtrati‘ 11ic Congresaioilal intcnt that markets be open, as required by the competitive 

chccklisr. and th:it cntr!) \L i l l  therefore 5erL.c the public interest as Congress expected. 

Ai i ionc - other things. \\c may r c v i c n  the local and long distance markets to ensure that 

tlici-c 211‘ iiot unustial cii.cunistanccs that would make entry contrary to the public interest 

undcr tlic p a t h l a r  circumstances of thc  application at issue. Another factor that could 

bc i d e v a t i t  to thc analysis is \L hcther the Commission has sufficient assurance that ,’ 
niarkcts \b i l l  remain open after :rant of the  application. While no one factor is 

di\po>itivc iii this miilyhis. the overridins zoal is to ensure that nothing undermines the 

. A  

coiiclusioii. hascd oil t l ic C‘onirnission‘s analysis of checklist compliance, that markets are 

~ X I I  lo coinpctition.” ST Rc, .4/)/diciiiioii (J’I’crizon Virginia. lnc.. el ul. for 





15. L' c'rimi Has Failed To I3tal) l ish That There 
,Arc' Coii ipct i f i \ ,e Choiccs .ivailable To All 
Consiiinen I n  .\I1 Parts o f  hlarv land 

I t  I \  clc;ir iroin tl ic Testimony that 10 the cxtent there is  any local competition in 

L1:wyi:iiid i t  i, c\ccedingly m a i l  in percentage terms. In fact, Verizon's application 

Iii.o\ i d c ~  ..,c:iiit e\ idci icc that thcrc i \  any facilities-bascd competitive entry outside of a 

re\\ coi-i' i i ih:i i i-\\ irr i 'cntrrv i l l  L 1 ; 1 1 ~ ~ l ~ ~ d . i ~ 7  

111 Scl\ \  > t i  1pro\ ided an c x t c i i k i i e  critique of the information provided by Veriron 

i w p h i i ~  i l ic  cstc t i l  ofcompcti i ioi i  geographically in Maryland.$ Dr. Selwyn pointed out 

i1i.11 ! i io ic  i/i;iii 1i;iIfof \ 'crimii'., ccntr;tl office\ have no CLEC collocation arrangements 

i 
I 
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C.. Dr. Srluyn Has Conclusively Shown That Verizon's 
I lcl iartcr On Information From The E911 Data Base 
In:icrur:itely Otcrstates The Level Of Local  
Coinl ict i t inn In  Marvland 

t h j r l i  111 lii\ D i tcc i  Tcxtimoriy and on the witness stand, Dr. Selwyn provided an 

~ \ I C I I \ I \ C  c r i i iq t ic  ol. \ 'ct. i ron'z reliance upon E91 I data base as an indicator o f the 

~ ~ i i i i ~ ~ i i i t  o f ( ' l . E C -  pro\  idcd faci l i t ics in the Maryland market. The E91 1 database 

p t o \  I & >  iiii  i t i : r c c~ i i ~~ r~c  and unrcliablc picture o f  the extent o f  local competition. As Dr. 

% I \ \  !I1 ~ ' \ ~ l l i l l l l c ~ l  

L'crizon'r assessment of  the count o f  facilities-bused lines 
b~rrcd ( l i t  information obtained from E91 I databases is  
l i ke l y  in  crror dtic to common business communications 
~ r ~ t i i ~ c t i i c t i r s  - \uch Dii.cct I i i \ \ard Dialino - (DID), wherc 
cii~,li ,i;t[ioii l ine "behind" a PBX is assigned i t s  oun unique 
7 - d i ~ r t  tc lcpl ionc riunibcr. A DID customer \vi11 obtain a 
lhlt)cl, ot'titiinbci-b from i t s  lociil carrier. ILEC or CLEC. and 
tIi;t[ qtiiititiiy ot'inclividual numbers wi l l  tvpically be a 
t t i i i l t i l> Ic of tlic q t i u i l i t >  o f  physical acccss lines (PBX 
utitib,) t l i i i t  :ire I icing Iii.ovidcd to that customer. For 
c \ u t i p l c ~  k~(--C rule? i~c1 : i t i r i ~  10 surcharges for Local 
Kttti i l ici. 1potmibililv ( LNPl allou an ILEC to apply nine (9) 
LNI' c l i ; i t - ~ ~ ~ s  l'or cacli I'BS trunk or equivalent; thus, i n  thc 
C:I,\C o I : i  T-I  trt i i tk containing 23 individual voicc channcls, 
[lit I ~ ( ' ( '  ILNP I.LIICI cotitcinli latc 24 x 9, or 216 PBX 
\irttloli, "bi.liinc1" the >ingle r-I facility. I 4  

c * * * *  

c 



j ti-iimiotc otiiiried] EUD PRO PR IETARY I' 

ii pi.;icricaI suaiiiple of h o n  usc of rhe E91 I data base overstates the actual 

i i t i t t ! l i c i  o t ' ( ' I ~ . L (  :iccc\\ lilies in  xrvicc.  Dr. Selwyn explained how a firm that 

o\ L't\ i : i iLu>icti i  ol'ilie :ictu:tI number  of ;icccss lines. A s  Dr. Sclwyn testified: 

.i i i:rii! i t  t iot ;ill C'LECb h a w  as a practice to populate the 
I:j) I I LI:I~I I h c  \\it11 a11 o f t l i c  DID titimbers i n  a block. So 
I i i i  i.\:iiiil?lc. m y  tiim Iiah ;I block of IO0 DID numbers. 
I I IC I~L~~~I -~ . .  it i z  tniy unclcrhtanlling. and \ ve  happen to haVc 

out' Iiic;ii \i.r\ icc pro\ iilcil by ATSrT, it's inv undcrstandiiig 
i l i c i i  h:ir \\e \ \ot i l i l  I i : i ~c  100 cntrics in  Ihe E91 I database. 



( 'I~.Lr('h con\ i>tsd ol'clrhcr UNE loops oi- facilitics that were self-provisioned." Verizon 

appai.ctiiIb \ \ i i~ i l i I  tJhc i t \  w ~ n  EO1 I estiniate for the CLEC lines and then subtract from 

t I t : i ~  c>iitit:tic Ihc' ItLiitihcr L ~ ~ U N E  loops that Veriron was providing. Verizon believed 

i l t r i i  ihc dl t l 'c~~cnce bel\\ceii tliosc b o  tiunibers equaled facilities that were provisioned 

;uid t i \ \  ncd I>> l l tc  ( ' L E G  themsslvci. Dr Sclwyn pointed out that that  assumption is 

incorrcci Ihcc3u>c i l t ' t l ic IISC b v  CL.ECa of sDecinl access lines. A s  Dr. S ~ l w v n  trsrifierl, 

I S  

11.1,c'~I upi'ii ,111  t lto\c i lc t ic lz t lc lc \ .  Dr. S e l n  yn concluded that "I don't t h ink  that  



lKiiia11y. LO lu r i l i e r  illri~tratc the point. Dr. Selwyn provided some calculations to 

dcbt i i ih  L'criroii', artcnipr to cxplaiii a\cav the differcnce between its calculation of 

C ' L E t '  i i i ic  pci ic~r. i t ioi i  i n  M ~ i ~ y l a i i d  and Ihc FCC's calculation of CLEC lines. The 

di>lxirii! hct \ \cc i i  Ihc: iiuinbcr oI'C'LEC l incs identified by Verizon wimess Roberts and 

i l ic  4 pcrccrit o1.C ILL(' lines idzniiticil by the FCC in its report is very easily explained. 

A \  111,. % I \ \  yi t c~ i i~ ie i l .  Verizon \ ~ i t n e \ s  Roberts testified that the difference was the 

Ic\ t~Il  i r l ' 1 1 1 ~ ~  i i ic t  11i.it thci.c \$a> undcrrcportiiig in the FCC data because the CLECs wi th  

le.,> r h i i  I I).OOO \ \  c1.c iini iricltidcd." Using a simple mathematical calculation, Dr. 

l'lii, poi i i i  i~i';lll l l ic>c iii~iiliciii;itical cscrcilc is ol'coursc to show that "if you add 



l e i  ( 1  ~ ~ ~ ~ ~ c i t t : i I  c o i i i i x t i t i o n  shown in  that report should provide a warning that local 

ctiiii17ciirioii i n  il;ii-!~land is ncither cconomlcally viable, sustainable nor irreversible. 

Tht\ doc5 i ioi  Iiodc \\ell Ibr competition in general, for so long as Verizon continues to 

ccwtrol the lic)ii'\ s l i m  o f t h e  lilc;1I market. i t  is wel l  positioned, once i t  receives long 

di>i:iiicc atitliot.ity, l o  renionopolize ll ic long distancc market i n  Maryland, undoubtedly 

rcwl t i i i l r  in Iii<licr Ipriccb 10 future Marvland lonc - distance consumer< 'ilirrly. hi\ 

rcw l t  I \  coii i i~:tt-y io  [ t ic public intcrcst. 





utit-cli;ihlc :is ai i  indicator iii the tace o f a  telecommunications market where CLECs are 

Viiliii: iii 1tii.g~ iitt i i ibct-,\. ,As Dr. Sel\L);n testified, "ofthe 460 traditional physical 

co l l oc~ i i i o i i  : i i ~ r ~ i t ~ ~ c t i i c i i t s  iii existence In January 2002, only 283, or 62 percent were still 

i n  t i b c  in . \ p i 1  2002.  Similarl!/, ofthc 559 cagcless collocation arrangements in existence 

iii . I a i i t t : ~ I ~  2002. oiil!) 2 I.?. or 3 X  percent. iverc in usc in April."" Given the turmoil in 

t l i c  IC1cCiini i i iui i ic: i I i i ins industry and  the fact th:it significant c . r t r r i r r s  R E  cithrr in 

h:i i ikrul~\c~ oi contcinpl;inn~ hankruptc);. i t  i s  unreasonable to continue to bel ieve that 

coIloc:iiioii arr;iiigciiicnls \L i l l  pi.ovidc ;I reliable indicator of competitive providers in 

hlaln I L l I l L l  

Y 



I-.. Verixoii Cannot Sliow That Its Entrance Into The 
I iircrC..\'TA Long-Distance Market Will Provide 
Benefits T o  C.'onsiliners Such That I t s  Application 
Coiild I lc  Viewed A s  Bein? In  The Public Interest 

L c i ~ z o i i  11;th cti:~i!p. in  ;I Iiublic relations campaign to bolster i ts Section 271 

:\pl~lic:itii~ii .  Foi. cxa i i i l i l c .  LL par t  of its przss release announcing the filing of its 

.\ppIic.ilioii. L'criroii icll.i.cnccd LI h tuc ly  issued by the Telecommunications Research and 

, \ ~ i i o i i  ( 'ci i tci. TI?. \C')  \L hich cl;iiin\ t h a t  consumers in Maryland will benefit from long- 



In5tc:id. DI-. Scl \ \  ~ i i  dcmonstratcd that "Verizon's pricing plans, when 

appt.opi-iatcly applied 10 con\tiincrs based upon their actual calling requirements and 

~ i ~ t i i i i  ins i ~ c a w i i ~ i l ~ l c  i ~ i l  ioiia1 and inl'ormed customer behavior, indicate that Verizon's 

ci i tr)  into the Io t i : - d i b tmc  inarkct Iprovides consumers with 110 co,npe/irivc. gain 

11 / / I / / , \  ( I 1 , l ' e ~ .  

I.~ut-thcrnioi.c. thc Pronrcss arid Freedom Foundation (PFF) paper referenccd by 

DI.. S c l \ \  yti doc\ i i o r  \ uppor t  Ihe \l ie\\ that consumers stand to benefit by Verizon's 

c i i t t :~ t i c i  in to t l ic loiig-Ji\t3tice markct. First, as with TRAC, the Progress and Freedom 

Foiiiic1:iiioii I \  ;I bcncfic.iary o f  financial \upport from Verizon as well as from SBC and 

r3cll Sciur l i  111~ S c I i \ y i  criticizc'h tl ic PFF papcr as nai've and superficial for its reliance 

I '  



I i t i lc  ircll;ihlc ttsc IO tltc (~'omtnission in making a determination o f  whether consumers 

\ \  i i I  l ic i ict i r  h y  Vct. irori ' i  entrance into thc long-distance market. 

(;. The Potctltial For Rcinonopoliution Of The Long 
Di5t:incc \larLct If berizon Receives Section 271 
\utliorit! Is Further  Ebidence That Veriron's 
4pnlication Should Be Rciected 

I t  doc'\ i toi t,thc J great leap in l o ~ t c  to conclude that the larger Verizon's share of 

t l i c  !c)c:iI iii;irl<ct. the grc~itcr \ \  ould be its opportunity to preemptively market its 

AI li  Ii~ti;'. lone - i l i m i i c c  w \ , i c c  to i ts local service customers. This is particularly true 

\ \  Iii'ii i t i \ loi i icr, ,  h \ c  no clioicc but to contact Vcrizon for local service and Verizon 

( ' I  I ~ \  ~, ,IWL trc/ ' i i i \cIy ~ u c ~ c ~ ~ f i i l  iii capturing lix;11 customers) at thc end of the 5Ih year, 

I S  



- -L  c r i ~ o t i ' ~  I o c ~ l  tnarket h r c  ~ ~ o u l d  then he (26.794, but i ts  long distance market share 

\ I  auld / ) e  coinparablc io [hut o f  tt ic larzcsi IXC today, at 59.5%."" 

III i c q x i i i w  to iItissIioii> Il-oni Comniissioncr McDonald, Dr .  Selwyn pointed to 

rc>uI[h ti.oiii Coiincc'ticul to stion that  lchen thcre Jre large segments ofa  state in which 

cu\toiiici.,> LIO no1 have competitive choice and the incumbent enjoyed a jo int  marketing 

oppoi.iwiit). then cLihtoii?cr\ t inti lhei i i~clvcs "in thc situation whrre thcy wi l l  f?cr y?. 

i 'nipicil i i i a i ~ i t c t i i i ~  cf tnr i  by i l ic  incumbent . . .  . 1, j o  Dr.  Selwyn wenton to testify that: 

. . . rcportcd figures that arc coming now from the, from both 
L'ci  izon and SBC, indicate enormous success in achieving 
markst >hare. particularly in the residential scgment, bascd 
tipon [hut,lotiit iiial-kctiiig, and the opportunity to exploit 
1hc i nb t i~ i i i d  clianncl. 

S I 3  '. tot. cuinpli.. i uh t  \vithiii [he past several weeks 
t .cp(~ i~ tcd  Ih:it i l icir markct hharc in Connccticut. \vhich 112s 

h;iJ Ioiig-di>r:iiicc ciitry lor the longest time bccausc 
( ' o i i i i c c t i c i t i  \\;I.\ iio!. is  no1 a ,,talc [hat required a 271 
;tppiui\;kl Ii ir SI3' . . .  . l i a r  no\\ indicated that thcy have 62"4 
<h;tic o I ' ~ l i c  long-ilistancc markct. And suggested that that 

cspccti t ig i iat ion\ i  idc oncc their service was rolled out over 
t ini t .  Iii t i i v  \ , I C \ \ .  t l ic t i c t  that thcy've been able to amass 
tli;tl kind ot 'markct Jiarc is prcciscly due to the 
cotiibinaliou o f ihc i r  cutrcniely high aharc o f  the local 
iiiai.hct \ \  h i l i  csihts pai.ticuliirly in the residential sector 
c\ci-!\\ h c t ~  i n  tlic cotiiitiy, a i id  in the fact that they havs thc 
~t l> i I i t !  r o  jointlv niai.hcl long-distance before the customer 

13 t.o\,idcr. 

~pi-olxil>Iy tlic w i - t  [ i f largct IcvsI that thcy were 

l id3 ;in ~ i p ~ x i r t u i i i t ~  to >hop ;iround for a n  alternate 1 

2 0  

Y 

5uc.11 ~ ~ c i i ~ ~ ~ ~ i o ~ ) o I ~ i ; i ~ i ~ i i i  clearly cmi iot  h e  v iencd as in the public intercst. As Dr. 

I 'I 



111 0 1 '  

ciistomcr\ to market and sell its aftiliate's long-distance 
\ciwiccs. Vc iwon long distancc shares will grow rapidly 
;iiid inoiiBOC IXCs \\ill suffer a precipitous decline in 
ct ihtonicr\  and demand. Faccd with such losses, IXC costs 
\ \ i l l  rise 2nd ;I[ least some lXCs will be forccd to exit the 
b i i b i t i c u  Furtlicr cxaccrhating the situation and affording 
thc DOC'> an cvcn  grcatcr opportunity to remonopolize the 
i i : i t i o n ~ ~  long-ilisrsncc market. 41 

r to  conihd t l i ih \ituarioii, People's Counsel recommends that i ie 



teleCoiiiiiiuiiicatioiis marke t  into the ;idjacent long-distancc market. To ensure that 

L'crizoii. once i l  i.cccivcb Section 271 authority in  the state, maintains the appropriate 

coiiipc[iLi\c ufcpuardh. the 4 c t  sets [)ut \,arious structural and procedural requirements in  

';.: d i o n  272.  for  example. Scction 272 requircs that Verizon establish il separate affiliate 

to /pro\ idc intcrlL\.r,,l xewicc. l im i t s  ho\r, Vcrizon and its affiliates can conductjoint 

i i i d i c t i i iC .  hets i.eauircinents for use of employees among :lftili:nte~ nrrrl rrqiiires n jn int  

\t;itc lcdci-:iI Iiiciinial audit. The .Act hpecifically requires that, when reviewing that audit, 

the .S/(//c,.coiisidcr "particularly whcthcr such company has complied with the separatc 

xco r i r i l i i i :  iwqLiirernciits under  hubsection (b). 9 - n  

r l i c  I('( mricipateci ;I 1,ro;id role for state commissions in  that audit process. The 

I . ( ' ( '  i iolcd t l i i i t  "fhc Cmiiii ihbion and the Slate need to oversee the scope, terms and 

c o i i L l i l i o i i \  o t f h e  Iiieniii:iI :itidit LVithotit such oversight, i t  would be unccrtain whethcr 

i l ic  I I L I ~ I I \  \ \  oiild iicliic\'c i l ic ir priiii3i.v ObJCCtiVC of  ensuring that the carriers, have, in 

t x i .  coiiiplicd \i it11 Sccrioi i  172 o f t hc  Act . . .  . 

( oriii i i i\rioii \ \ i l l  l)c in\,ol\cd iii that audit process if Vcrizon obtains Section 271 

t i i ~ i l i ( ~ i ~ i i ~ .  l " c o p I c ' ~  ( ~ ' o i i n c l  rcconiilicnds that the Commission considcr at this time 

\\ Iii,ilici. \'ii~iroii Ii; i \ 1ii.o\ idcd \ul i ic ic i1I l i lans for compliuncc with the requirements of 

.,.I4 Because thc Maryland Public Service 

' I  



Dr. Sel \ \y i i  testified in response to questions from Chairman Riley, the 

C ' ~ ) r n i i i i \ ~ i o t i  113s a number ofoptions regarding how it would ensure that Verizon 

coiiiI>Iii'. i\ i t l i  Secrioi i  277(b) requirements. For example, the Commission could adopt 

ai id c'n ti)i.cc cost allocation irulcs. 2 3  Additionally, the Coinmission could adopt various 

iiiipii[ituoii i~ t i l cz  and cvnsidcr them as part of any ratesetting requirement. 46 As Dr. 

S c l ~  ~1 ic\tificd: 

Y o u  could consider i t  [cost allocation or imputation] in  
rc\ ic\\ of the Pricc Cap Plan for Maryland and other things 
of'that wit, xparatc and apart from the existcnce of a 
scpai'ale affiliate or what the FCC ultimately does with 
rchpcct to ;in? audits or sunsets or whatever. 

'io I t l i i i ih i l i c  Coinniis~ioii iiot only has that authority, I 
iliiiih rhc ('oniiiiihsiori has an obligation to address those 
ihbticr. iiiid ti1 focus on that. I t h i n k  one of the things you 
cii i i  do i i i  1111s c a w  is tn consider, when you issue your 
oi.tli'r ;iiid cotisilrativc report is to identify specific things 
[Ii;i[ !ou i l i i nk  L'crizon >Iiould bc rcquircd to do as part of 
t l ic co i i i l i t i i ) i t s  tor appi.o\al.  2nd if nothing else. simply 
idc i i t i ly  IO \'crizon if they go into thc long distance 
hti,iiichs you  iirc going to requirc them to do these things in 
l L l ~ t l ~~ l~ l l l l l  '? 

1 1 1  1;ici. tlic F('C Ii;is found that Srarc Commissions may impose any requirements 

,111 l i i  )( , , xk i i i g  Section 271 iluthority they deem iicccssary short ofdenial ofentry into 

Ill; 1 1 1 1 1 ' : ~ I ~  \ l ~ . l  l l l~ l r l \c t .  J Y  

I~lii. t i i ipoimiicc ol'putting in p lace  and enforcing safeguards can be determined by 

,111 L \ . . I I ~ ~ ~ I ~ ~ ~ ~ I L ) I I  o l ' \ \ l i i t i  1i:is alrcsdy happened iii thc  inarkct. As Dr. Selwyn noted, 

~'c i1 i jJ t1 icCi l  i'\ idclicc hoii i  \t;itc> \\ it l i Scct ioi i  271 .lpproval indicates that, as currently 



applicd. Scctioii 272 tails to prevcnt discrimination and anti-competitive conduct by the 

D O C  mi belial f ot‘ i t s  l o i i y i s tancc  ;ifti Iiate..,4’) 

It ih instructive to re\ i c n  what  has occurred in other Verizon states. For example, 

DI. S c h  yn iiored h a t .  based upon Verizon’s various Section 272(b)(5) Affiliate 

t rmsict ioi i  pohtings on the Conipany’s website and its first Section 272 audit report in 

Nc\i Yo1.k. i t  has becomc apparent that the intc-ractinn5 hprwcen Verizon and i t5  lonp 

dih13iicc a t f i l i a t c s  i-aisc hcriow questions as to the actual extent o f  “separation” that 

.ILILI~III> C\I\I\ bcntccn iliesc (NO wpposedly separate corporate entities The New York 

rliiciil Ipo i i i [h  io ;I hign i l i cmt  portion o f  interactions related to “joint marketing,”joint 

~ ~ c o t i i i r  ~~ ‘ l i i i i i i i \ t r ~ i ~ i (~ i i .  and combincd bi l l ing o f  Verizon’s local and long-distance 

yc in  IC;\ 

j \ i ‘ i ’ i ioi i )  ; i i id i t \  atfiIi;irc 35 11’. for 211 practical purposes, Section 272 d id not exist.” ‘O 

l a  Dr Sc l i \> i i  tehtilicd “each o f  thcsc activities i s  undcrtaken by the BOC 

1 .  Evidence From Ye\+ York  Indicates T h a t  Verizon 
\I:)? Fail To Coinply With The Specific Requirements 
01‘ Section 272(b) Regarding Joint )Marketing Of 
Local . Int i  I,onc Distance Services 

14 I i i lc ihc Tc1i ‘eOi i i i i iL i i i ic~t i~) i is .Act does not prohibit Verizon jo int ly  marketing 

ir,  I ~ i i ~ - ~ l i . ~ ~ : i n c c  \ e n  ~ c c  \\ i t l i  Ioc:iI wiwice, the Act docs make such jo int  marketing 

\iiliji‘ct IO 1111 o f t l i c  \cp;ir:ite Jffiliatc provisions set forth in  Section 272(b). there fore,^ 

, ~ n \  . .  lo i i i i  m;irkcling init i \ t  hc pcrtiornlcd o n  a n  “arrn’h length” basis, and the long-distance 

,I t’li11;iic i i i u \ t  pay L’cri7011 i l i c  hii. iiiarkct value for al l  jo int  marketing services. D r .  

S c i u  > 

1 

I 

.iii:ily.,i,, \hou ,, 11iai l’criroii I.ong-Distaiice has not been paying the Verizon 



BO( ' 11ic fair inarkct w l i i c  for joint marketing scrviccs in other states. One example is 

L'crizon I.ong-Diitaiicc payments to Verizon-Neiv York for customer acquisition/joint 

ni:irLctiiig icr\ ices. Vcrizon Long-Di5tancc pays only 57.71 per contact. As Dr. Selwyn 

tcht i l icd:  h c  i i i ay i l udc  ol'such payments is \vocfully short ofthe fair market value of 

t1ic.w ,>enices and o f t h e  custoincr inlormation that is being beneficially furnished by the 

BO('> 11) rhcir affi l iatcs."' Under questinnin? h y  the Cornrnic<inners, Dr, Selwyn nored 

tli;11 ~ h c  i i ck iL l l  la i r  inurkcr value o f  thosc customer acquisitions and joint marketing 

, en  i i c h  ;ire .. in ~ l i c  Ihundrcds of dollari on a per customer basis when you include these 

. I  

~ p i ~ ~ ~ ~ i i i ) i ~ o i i s  ;iiid :id\crti~iiic I and  direct mail and divide that by the number of successes 

11ii1i r I ic\  1 t l ic  loii~-di~t:iiicc conipnnics] achieve. And yet Verizon prices this supposedly 

,iIii)\ l:iis\li pi-ice. h i r  iiiarkct \a luc  pricc at S i .  

1112 l )o ic i i i i ; i l  io ad\crsi. lv a f f e c t  the development o f  compctition in Maryland 

l l i <  ; i i : ~ i  I, i r i i i :  .id\:iiit:igc c i i , l o~cc i  hy  l ' f r izon from use of its "inbound channel" to scII 

I I I ~ I I  ;[I tiii;i[c.> loiig distaiicc hervice In irs local xrvicc customers aIlo\vs Verizon the 

,hi\ir\ 10  cruhli i t s  competitors. Dr. Sei\\ y i i  quoted a Credit Suisse First Boston (CSFB) 

- ,,5? Clearly, such unequal treatment has 

\ \ 'c - \c  becii watching ~ l i c  industry for almost 20 years and 
\\c I i a \ c  nc\cr sceii consumer share gained at the rate of 
\, 'ct, imii i n  Ne\\ York and SBC in Texas (the former 20% 
rliiirc iii I7 iiionths and the lattcr IX%, shnrc in 6 months)." 



2. L'eriron's Long-Distance .4ffiliate Could Receive 
A n  Unfair .Idvantage Due To The Pricing Of 
Uil l inc  :4ntl Collection Services 

Vcrizoti.\ pro \  ision of jo int  local and long-distance billing as well as tie-in 

dismri i rs for purchases of combinations of local and long-distance services provides 

anorlier example of ho\\ its affiliate benefits vis-$-vis its competitors. The Venzon BOC 

15 going to print and m a i l  LL local scr\'icc bill and process the payments i t  receives 

Houc \c r .  i t  c m  iiicludc the Vcrizon Long-Distance charges on its own billing statements 

dt I i t l Ic 0 1 ~  no cos1 bccausc such inclusion would not requirc additional envelopes and 

rai-cl! \\otild requirc additional postage. Additionally, the cost o f  processing the 

p i !  i i iciit i\ not al'fcctcd bv thc inclusion of long-distance charges. If this transaction were 

IINI! at '-iii.iii\ length" Vcriron Long-Distance would be recording the cost of this billing 

i i i i i l  ~ ~ ~ l l ~ ~ c i i ~ i i i  on its miii hooks. Ho\\c\er, as Dr. Selwyn testified, i t  appears that 

\ ci. iLoii I.oiig-Di~t:ii icc ;ictually \vas rccording the lower costs of thc  consolidated billing 

oii i t \  li<)ol,s. (111 ( l ie  otlicr hand, long-distancc providers that arc not affiliated with 

L e i  izo i i .  i i ictir rcal out-of-pockct co\ rs  for billing and collcction functions.~ $4 

3 .  'l'lie Conimission Should be Concerned That Verizon's 
Long Distance .Affiliate Will Have The Ability To 
Sliift The Costs 01 Recruiting And Hiring Qualified 
Eiiiployees By blerely Recruiting Verizon's Local 

,A 

/ 
Servicc Einplovees . 

'icetioi l  272(b) (5 )  requires that a11 goods and services offered by the local 

col1IpI1i~ I O  tlic Sect ion 272 Affili;rtc m u s t  be reduccd to writinc, - cornpensafed according 

IO  i l ic r ( ' ( ' ' \  ,Aff i l ia te Tr:iii\;icrion role>. and madc available to 311 competitors on the 

~ 1 1 c  I C I ' I ~ I ~  anc l  c o n d i i i ~ ~ i i ~ ~ .  Ho\\cvcr. iI1ci.c is :I distinct possibility that employees may 



hc I ran\l>rrcci froin Vcrizon operating companies to Verizon Long-Distance affiliates and 

r l i a  1n011c o f i l i o s c  reqtiircnients wi l l  be followed. As Dr. Selwyn testified, "by an 

o t i i i ~ ~ g l i i  ir:in\fcr o fcmployxs  from rhe Verizon BOC to Verizon Long-Distance, Verizon 

Long-IIi\Laiicc a 1 ~ 0  has access to ii highly trained and experienced workforce it obtains 

without  tvccruirmcnr or training coats."" This Commission could avoid such a result by 

follou 111s l l ic lead o f t h c  C:iIif'mni;i Piihlic lltility Commission which required thit  4: 

m y  Ucll 0pcr;iting Company cmployce transferred to an affiliate, the affiliate gains 

~ n ~ ; i i i ~ i b l c  \;due from the BOC and tlic BOC is therefore entitled to compensation for that 

\:IIIIC.~" I lic (':iIifol-nia PlJC adopted a 25% "cmployee transfer fee" to be applied 

.. 

:IL!~I~II\~ - ihc .iii i itial s l u i ~ y  o f  any Pacitic Bell Employcc that transferred to an affiliate. 

1. Summarl  of Reco~nnirndations Regarding The  
Conruincr And Competitive Safeguards o f  
Section 272 

111 ordcr to avoid ~ o m c  o f  rhc abuses identified above, People's Counsel 

~ C C ~ I I I I I I I ' I : ~ ~  i l lat rhc ('onlmission should. at a minimum, consider directing Verizon- 

\ ' l : i ~ . \  I.iiiiI I,) ~ r i i p l c r i i c i i ~  thc follo\b ing Section 272 practices. 

. rlic Coiniii issioii should prohibit improper belf-dealing by requiring that , 

Vcrizon M;irvland tile with the Cornmission and make available for 
' 

piihlic iiispcction ;ill I h r  market value studies undertaken, including a 

brtlci!' cbriiii:i(inr - thc fair niarkct value ofjoint marketing and customer 

i i c c j t i ~ ~ ~ i i ~ t i  > c n  iccs. 2 n d  i l i e  complete proccss and data used to determine 



thc h l l y  distributed cost for services priced under either ofthese two 

incrhod\. If Vcrizon fails to make such a filing, it should not be 

perinittcd to provide the service i n  question. In  addition, the Commission 

i l iould direct the auditor, during the joint federal-state biennial Section 

772 audit proceeding, to examine a11 ofthese filings, not just a random 

sample. 

. Tlic Commission should apply non-solicitation rules to the transferring or 

nio\cmcnt o f  employees from Verizon Maryland to Verizon Long 

Distance. While employed at Verizon, no cmployee ofany Verizon 

entity should request or solicit an employee o f  Verizon Maryland, or 

c a u h i :  mother cmploycc of Verizon Maryland to be solicited, to transfer 

or iiiovc cmploynicnt from Vcnzon Maryland to Verizon Long Distance. 

Lc i . i ion  ,lic)uld not poht i n  Verizon Maryland Offices or on Verizon 

r‘lcctronic medium, or allow Verizon Long Distance to post in Verizon 

offices or  on Vcriron intrmet:, or other electronic media, advertisements 

for o r  iioticcs of availability ofVcrizon Long Distancc positions. 

. Tlic Coinmissiori should find that. as long as Verizon Maryland has 

ni;irkct po\Lcr in  the local market, i t  is able to artificially inflate the 
.A  

/ 
“Prc\ailin2 Mnrkct Price” of billing and collection services offered to 

competing IXCs. The Commission should require that Verizon Maryland 

price bi l l i i iv  - and collcction services provided to Verizon Long Distance at 

the l e w r  o l ‘ lu l ly  distributed cost or fair market value, and made 

a\ :~ i lab lc  to competitor\ at  the same price. 



. The Commission should strenghen the affiliate transaction rules by 

dirccting thc affiliates to operate such that the management of each entity 

(Vcrizori Maryland and Verizon Long Distance) each make all affiliate 

transaction, service offering, and pricing decision only with respect to the 

bottom line ofcach respective entity. For example, Verizon Long 

ni\tnncc shoi i ld not he prrmititcd ts ignnrr thz ;rr-xc:xt Si!!ing fees i! 

p t y s  to Vcrizon Maryland when offering service plans that do not include 

h c d  or minimum monthly charges. Such plans, ifoffered by Verizon, 

\r ,ould cffcctively negate the “arm’s length” relationship by substituting 

1111‘ actual out-,if-pocI,ct costa to the parent Verizon Corporation for the 

111crcnic11ta1 long disrancc billing (which are minimal) for the “payments” 

t l i i i i  L’criron Long Distancc i s  nominally required to make to Verizon 

hlai yliiiid for tlic billing ierviccs. Whcre thc apparent corporation 

balance shcet i b  the only consideration, Verizon Maryland and Verizon 

Long Distance will continue to cost-shift wherever possible so as to 

e\t;lblihh llllsc compctitive prices or prcvent Verizon Maryland from 

cariilng income from affiliate transactions that could ultimately be used 

as a b:isis for Vcrizon Maryland to seek rate increases for its regulated 

nioiiopoly s e n  ices eithcr by revising its price cap structure or by  some'^ 

otltci. “cxtraordinai-y” Iorm of "relief:“ 

I 



1 .  Since Local Competition For Residential Services 
Has Failed To Materialize I n  Maryland, The  
Commission Should Approve Verizon's Application 
Onlv For Business Services 

I t  is clear from the evidence probided in this proceeding that the state o f  local 

compctitioit in Maryland in general is less than desirable. However, the state o f  local 

compctition for rcsidcntial serviccs can only be characterized as dismal. As noted 

prc\ iously. C L K  markct share for residential and small business customers is "at a 

miniscule I .h"6 down from 2. I ?4 for the period ending June 30, 2001 ."" There may be 

any number  of reasons why, dcspite legislative and regulatory efforts at both the federal 

and state l e ~ c l s  to encourage the development ofeffective competition in the local 

t-caiJciitial iiiarkct. Verizon Maryland s t i l l  maintains overwhelming dominance in that 

inaikcr. .4s Dr. Sclwyn tcstiticd. even this extrcmcly l imited amount o f  local residential 

compctitiori ma>' bc in scrious jeopardy due to the downturn in  CLECs' stock 

pc~-tc~~mi;tiicc, the c i c r  increasing number o f  CLEC bankruptcies and a failing economy 

'This I:, scrioua c a u x  tor concern as noted throughout this brief. 

Since competition for local rcsidential servicc in Maryland ranks ncar the bottom 

of;iII :,iiilcs, People'\ Counsel proposes that this serious problcm deserves a radical 

.oIutii)ii. 'T1icrefoi.c. People's Counsel urges the Commission to seriously consider 

rcconinicnding to lhc Federal Communications Commission that Verizon receive Sectiqn 

271 authority for huaincss services only. 

v 

(In i t  face3 Section 771 docs not appear to prohibit such an approach. In fact, 

Scct io i i  27 I providch that ''2 Bell operating company, or any affiliate o f  that Bel l  

Lipcxil i i is company, may providc in tcr lATA scrLices originating in any o f  i ts  in-region 



dares ( a b  clctiticd in  subsection (i)) if thc Commission approves the application ofsuch 

compan!) for NCII state under subsection (d)(3)." By its terns,  the statute references only 

the "operating company;" however. the statute makes no distinction between or among 

sei-\ ices provided b y  that company. Because the statute on its face does not distinguish 

m w i g  wviccs ,  this Icavc open the possibility that the Commission could recommend 

Sccrion 271 authority for Verizon Maryland but limit that authority to the provision of 

loiig-dibrancc for business customers only. Such a restriction would allow extra time for 

loc;iI coinpetition to attempt to take hold in the residential market. Section 271 does not 

:if'fiimi:ili\ely :ippcar to prohibit such a separate service analysis; therefore, People's 

( 'OL I I I ~L~  ~cconinicnds that thc Commission consider this  approach.^ $8 

I I I. (-0 YCl, I ' S  ION 

( l i i c i i  tltc :tckno\\ledged dismal level of  local competition in Maryland 

( c ~ l i c c i a l l !  ;inloiiz rcbidcntial customers) along w i t h  the marketing advantages that 

\ ' i , r i L o i i  \ \ i l l  have it1 selling its long-disLance serviccs to captive residential and small 

l hh i i i c s \  hubscribci-s. thc Commission should conclude that ganting Vcrizon Maryland 

LiuiIio1 ii! I O  enter Ihi' Maryland long-distance market is not i n  the public interest. 

t i o \ \ c \ c r .  4iould the Commission decide that there is a sufficient level ofcompetition for ~ 

l b u ~ i i i c ~ ~  \cr\, iccs. Pcoplc's Counscl recommends that the Commission grant Verizon its 

c; CLI I (> I~  . '  27 I :iurllority for tliosc busincss services only and withhold such an authority for 



t l ic rcsidciirial market. Allowing Verizon Maryland full  access to the long-distance 

rn:irket in  Marylaiid \vi11 lead to the inevitable remonopolization of the Maryland long- 

distance inarkct. That failure of competition will ultimately lead to higher prices and 

fc\\cr choices for Maryland consumers. 

Fui.thermore, should the Commission recommend full Section 271 approval, the 

Conimihsion should recognize the ability of Verizon to operate i ts local and long-distance 

operations in an effectively integrated way. Although Section 272 of the 

Tclccoiniiiunications Act requires structural separation of Verizon and its Section 272 

lorig-di\t:incc affiliate for the first three years following its Section 271 approval, the 

Coiiiniission should keep in mind that in those regions where Verizon has been granted 

intci-lL4~lA mtliority, the Company “consistcntly operntes in a manner that simulates full  

iiitcsrLilioii \I l i i lc  purporting 10 “coniply,” albeit facially, with the separate affiliate 

rcqtiirciiiciir. Through cross subsidies and prcclatory pricing in the form ofjoint 

iii;ir!ictiiig. billiiig, and product tie-ins. Verizoii Long-Distance is able to leverage the 

l’cri7oii Mal-yland 06.7%, /oc.Li/ market share into pricing plans that cannot be possibly 

matched by its I X C  competirors, w e n  by competitors offering a bundle of local and long- 

di5t:incc scr\ icc. 

tv1ai~~.iaiid ;igrces to comply in a meaninghi way with the Section 272 Code ofconduct.  

/ 
The Corninissiori should also consider directing Verizon Maryland to implement the y 

consumcr and competitive safeguards listed in Section H.4 of this brief. Adoption of 

t h ~ , ~  ,aI+mds wi l l  help to prewnt exploitation of Verizon’s affiliate relationships to 

. , i i J  Therefore, the Maryland Commission must ensure that Verizon 

,A 

l l ic Jcii. i i i icnt of its competitors and customers alike 

31 
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Mr. William R .  Roberts 
Presi’dent 
Verizon Maryland Inc. 
Floor 8-E 
1 East Pratt Street 
Baltimore, Maryland 21202 

Rc: In the Matter of thc Review By the Commission Into 
Verizon Maryland Inc.’s Compliance with the 
Conditions of47 U.S.C. $271(c), Case No. 8921 

Dear Mr.  Robens: 

On April 12, 7-002, Vcriron Maryland Inc. (“Verizon”) filed its rcquest in Maryland 
for the Maryland Puhlic Sen-icc Commission (“Commission”) to consider the facts rcgarding 
Verizon’s decision to enter the long distance market via a 4271 application ai the Federal 
Communications Conimission (“FCC”). This request followed two years of testing of 
Vcrizon’s wholesale operations support systems (“OSS”) in Virginia and relaicd corrcctive 
actions to thosc systems. The April l Z L h  filing also reflected the Fact thal Vcriron had 
requested the Maryland Public Service Commission to refrain from implementing Maryland 
specific OSS tcsring and await the outcome of the  Virginia test rcsults. I 

The Maryland Commission’s agreement with thc above rcquest ensured that any 927 I 
consideration hcre would of necessity follow Virginia‘s consideration as our anchor state, 
Lcrizon Virginia’s application to the FCC and FCC approval. Thus. this process ensured, as 
well. that Maryland would be one of the last Venzon states to consider a $271 application. 
The FCC has permitted applicants for $271 authority to rely tipon OSS evidence from anolher 
sLate, referred to as ihc anchor slate, provided tlie FCC has already approved the anchor siaic’s 
$271 Application, or is _ri\,en the opportunity to review the anchor statc’s OSS 
simultaneously, such as in a mul\i-state filing. 

During the past sevcral inonths. the Maryland Commission has conducted :I dcta~lcd 
examination to determine the status of Verizon’s compliance with 1;271(c) o f  the 

h i a n l a n d  asreed 10 (10 so based upoii Vcrizon’s asiertlon i l iat thc Maryland and Virginia wlloiesalc O S S  art.  
comparable. and 111 s < ~  duini. \rould 2w id  dupi~cai ive m i i n :  and unnecessary cost in V ~ r i a o n .  Other  parties 
diqagreed wi ih  [his posirinii. 

I 
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Telecommunications Act of 1996 (“I996 Act”). 37 U.S.C. $271(c). In the course of this 
examination, the Commission received into evidence thousands of pages of documents 
regarding checklist compliance, testing, validation. the Virginia consultative report, 
transcripts from the Virginia proceeding and other issues, as well as testimony and briefs from 
the parties, including several competitive local exchange camers (“CLECs”) and the Office of 
People’s Counsel. The Commission conducted five days of evidentiary hearings from 
October 28 through November I ,  2002. In addition, on November 4, 2002 the Commission 
heard live surrebuttal regarding the FCC’s October 30, 2002 approval of the Verizon Virginia 
$271 application. Since Virginia was the anchor state for OSS testing for Maryland, the 
Maryland Cornmission was unable to act prior to such approval being received. Now with the 
F C C  approval of Virginia’s OSS having been granted, the hearings in this proceeding 
concluded, over 200 pages O F  post-hearing briefs received and a transcript in excess of I700 
pages reviewed, this Commission can now complete its expeditious review of this matter. 

This Commission has a long history of fostering competition in the local market. At  
one time, Maryland was considered a national leader in the opening of telecommunica~ions’ 
markets to competition. Today, this Commission is greatly concerned about the State o f  
Maryland’s inability to build upon the initial gains achieved in opening the local market to 
competition and the apparent sluggish nature of local competition growth. 

Maryland began opening the local telephone service market to competition in 1994. 
In Re MFS lnrdenet o fMaq~/und .  l m ,  85 Md. PSC 38 (April 25, 1994), this Commission 
granted MFS authority to provide telephone services in Maryland, approved the unbundling of 
links and ports and required Verizon (then Bell Atlantic-Maryland, Inc.) to provide for 
interconnection with MFS. I n  Phase I1 o f  that proceeding, the Commission set the rates, 
terms and conditions for interconnection between the carriers. Re MFS fnicleriei O J M ~ I ~ / L I M / .  
Inc. Phase If, 86 Md. PSC 467 (Dec. 28. 1995). 

The passage of the 1996 Act interrupted Maryland’s course of action as it imposed 
new duties and new processes on state agencies with regulatory responsibilities over 
telecommunications camers. Enactment of the I996 Act required the Commission to 
reexamine previously resolved issues to ensure compliance with new FCC directives. 
Further. the new process removed this Commission’s autonomy and forced the Commission 
to constantly revise its vision of how competition can and sl~ould be achieved in Maryland to 
reflect federal regulatory and judicial decisions. 

The State of Maryland is no longer a national leader in telecommunications 
competition. To the contrary, according to the FCC Report on the status of local competition 
in the nation referenced in the record of this proceeding, CLECs in Maryland serve 4% of the 
end-user switched access lines. while the national figure I s  IO%),’  [ndeed, as of December 
2001, the level of competition i n  Maryland had receded by a third from 6% to 4% and 
appeared to be regressing, joining South Carolina and Mississippi. Such a condition i s  not 

’ On December 9. 2002, following the conclusion of the hearings in this proceeding. the FCC Issued an updared 
report on rhe status o f  local compeution whlch updated the number o f  end-user swlrchrd access tines served by 
CLECs in Maryland to 6% and I I % ,  nationally as of June 2002. 
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acccptable in Maryland after S years of effort. This situation no doubt results from fedcral 
actions but also from various Verizon operational issues, CLEC issues ~ financial and 
otherwise. and this Commission’s delay in resolving our recent proceeding into the rates 
Verizon charges for u.holesalc unbundled network elements in Maryland. 

Thus. Commission’s consideration of the record developed in this proceeding shows 
the obvious need to improve the local competitive environmenl in Maryland. In  order to 
ensure that local conipetition is sustainable into the future, the Commission directs Vcrizon to 
implement the requirements discussed below. The Commission finds that subject to Verizon 
complying with the conditions identified below, Verizon is technically in compliance with the 
$27l”checklist as defined by the FCC. Furthermore, the Commission notes a number of 
concerns that must be addressed bcfore the Commission can say that Verizon’s entry into the 
Maryland long distance markel is in the public interest. The Commission hereby conditions its 
recommendation to the FCC that Verizon’s entry into the long distance market is i n  the public 
interest on Verizon addressing the concerns listed below in the manner ordered by the 
Commission. 

1. Verizon’s No Build Policy 

This issue involves Vcrizon’s provisioning of high capacity unbundled local loops. 
Se\seral parties to this proceeding argued that Verizon improperly rejects CLEC orders Tor 
high capacity loops’ \\,lien l’eriron claims no facilities are a\.ailable and coiistructioii is 
required. (hereinafter referred to as Verizon’s “no build” policy). Based on thc evidence i n  
this case, the Commission believes that the impact of Verizon’s “no build” policy pertaining 
to the availability of DS-I and  DS-3 facilities for use by CLECs creates a bamer to local 
conipetition in  Maryland. 

Verizon conlcnds thal its policy is based on a decision o l  the United States Court o f  
Appeals for the Eighth Circuit holding that unbundling only applies to the incumbent local 
exchange carrier’s (“ILEC”) existing network. Verizon also notes that the FCC is considering 
whether to modify these rules. Finally, Verizon claims that CLECs can cause Venzon to 
build new facilities i f  CLECs order them as special access facilities and pay the minimum 
~ c r m  of two months’ worth of charges for special access DS-Is and one year’s worth of 
charges for DS-3s before converting them to UNEs. The CLECs contend that Verizon’s 
policy results in  rc,, facilities costing CLECs more lhan if these facilities werc provisioned at 
ONE rates. 

The Comniission does not dispute the effect of the Eighth Circuit dccision, and the 
Coinmission is cognizant of  t l ie  fact tha t  the FCC has previously found that similar Verizon 
policies i n  other sIatcs do no1 \ iolarc [he competitive checklist. In [his proceeding, however, 
the evidence supports the claim that Veriron’s policy has the effecr of increasing CLEC costs 
and provisioning intervals w h i c h  delay (he CLECs provision of service to the end user. and as 
such creates a barrier to compeLition. The record suggests that a number of CLECs are 

E.c . .  DS- I 2nd OS-? loops or orher hich capaciry facilities. inchdins inrerofficc faclhnes or ennance facl l i t les.  
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unaware that the special access facilities which are ordered because of the lack of available 
facilities may be converted to UNEs after two months for DS-Is and one year for DS-3s. This 
conversion policy enables the CLECs to have access to the high capacity facility without the 
excessive cost of maintaining the facility at the higher special access rates indefinitely. 

Therefore, as a temporary measure, the Commission finds that if a CLEC orders a DS- 
1 as a UNE with a request for automatic conversion, and Verizon does not provision it 
because o f  lack of facilities, Verizon shall convert the W E  order to a special access order and 
then convert the newly-built special access facility to a UNE automatically after the tariffed 
time has elapsed. This automatic conversion will only occur in those situations where the 
C L e  originally requested UNE facilities, and this request was denied by Verizon. 
Moreover, the FCC rules and limitations on converting special access to UNEs shall be 
followed for each conversion. Verizon shall put this revised ordering arrangement in place 
within four months. 

The Commission’s concerns pertaining to the effect of Verizon’s “no build” policy on 
competition have been echoed in other Verizon jurisdictions, including Virginia. There, the 
Virginia State Corporation Cornmission (YSCC“)  has instituted a proceeding to consider this 
issue, and the practice is also under consideration in the FCC’s Triennial Review. This 
Commission will actively monitor both proceedings and upon their conclusion take further 
action as may be necessary. 

Finally, the Commission is concerned about the limited amount of information 
Verizon provides a CLEC when no facilities are available. Verizon is directed to identify to 
the CLEC the reason for each no facilities finding. 

2. Dark Fiber 

Dark fiber, analogous to unused copper loop or transport facilities, is fiber that is in 
place but has not been activated through the connection of the electronics/photonics to carry 
communications services. Dark fiber is useful to local exchange carriers in a variety of ways 
including the provision of advanced services or services offered over high bandwidth. Dark 
fiber can also be cost effective and can result in economies of scale being achieved by 
CLECs. In accordance with the FCC’s rules and regulations, ILECs must make dark fiber 
available to CLECs pursuant to section 25l(c)(3) of the Act. The Commission believes that 
!he rzcoid in this case suggcsts the lack of acccssibli. iiiLr,,ialion G~orn Verizon io CLECs 
prevents CLECs from identifying and locating existing dark fiber within Verizon’s Maryland 
network. Further, it appears that the CLEC’s inability to reserve or order dark fiber while a 
request for collocation arrangement is pending creates an additional barrier to the 
development of local competition in  Maryland. 

According to Verizon, the FCC addressed the second issue noted above in its recent 
Virginia Consolidated Arbitration Order. As a result, Verizon is now required in Virginia to 
permit CLECs to order the desired dark fiber ten business days after the CLEC requests a 
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collocation arrangement. The Commission hereby directs Verizon to implement this policy in  
Maryland. Thus, CLECs will be permitted to order dark fiber and collocation arrangements in 
this manner. The Commission believes that this new requirement will advance the 
development of competition for advanced services in Maryland, such as high speed data 
access. 

With regard to the issue of whether Verizon providcs adequate information to CLECs 
so that they might locate dark fiber, Verizon contends that the Company has improved this 
process by providing alternative routing to a requesting CLEC. While this change is a step in 
the right direction, it represents only a minimal improvement at best. The Commission 
herp6y directs Verizon to continue to provide this alternative routing. Furthermore, the 
Cammission directs Verizon to provide to a CLEC upon request, central office and all related 
termination points for all fiber facilities for any office or group of offices at which the CLEC 
is considering ordering dark fiber. This will enable CLECs to have access to more accurate 
information pertaining to the availability of dark fiber on routes where fiber is actually 
installed and will operate to remove a barrier to competition by improving access to UNEs 
and the quality of information available to CLECs. 

3. Geographically Relevant Interconnection Points (“GRIPS”) 

Verizon has entered as evidence in this proceeding a Model Interconnection 
Agreement containing terms which require CLECs to establish with Verizon one or more 
GRIPs or virtual geographically relevant interconnection points (“VGRIPs”) at designated or 
agreed upon points within each Local Access and Transport Area (“LATA”) of Venzon’s 
network. This Commission previously considered this proposal in Case No. 8887, the Sprint 
Communications Co., L.P.Nerizon Arbitration, wherein the Commission rejected Verizon’s 
GRIPNGRIP proposals. The proposed language in the Model Interconnection Agreement is 
substantially the same as the language proposed by Verizon during the Sprint Arbitration as 
well as the language rejected by the FCC in the Virginia Consolidated Arbitration. This 
Commission’s position on this issue remains unchanged. The Commission does not accept 
Verizon’s GRIPs or VGRIPs proposals. 

According to Verizon, its Model Interconnection Agreement has been modified to 
reflect the results of the FCC’s Virginia Consolidated Arbitration Order. However, the Model 
Interconnection Agreement, which was dated prior to the issuance of the Virginia 
Consolidated Arbitration Order, was submitted as evidence in this proceeding. I t  does not 
reflect that change. The Commission hereby directs that Verizon shall no1 include GRIPS or 
VGRIPs provisions in any Model Interconnection Agreement in use in Maryland unless 
expressly authorized by this Commission or the FCC. 

4. Billing 

The Virginia State Corporation Commission’s testing of Verizon Virginia’s OSS did 
not separately test the accuracy of the Billing Output SpecificationlBill Data Tape 
(“BOSBDT’) electronic billing system used by Verizon to generate bills for some CLEcs. 



Thc evidence in this proceeding demonstrates the imponance o f  having a nieans of  ensuriiicg 
that Verizon provides CLEC‘5 M’ith timely and accurate paper and electronic hills. The 
Commission notes that the negative effects of incorrect billings falls more heavilv on CLECs 
in a developing competitive market. The updated version o f  the Maryland Carrier-to-Carrier 
Guidelines, which enforces l’erizon’s perforniance, will become effective January 2003. 
They include metrics to measurc important aspects of the billing process. These nietrics 
require 95% of  all hilling claims to be acknowledged w i t h i n  two busincss davs and ~ 1 s o  
require that 95% of these billing claims be resolved within 28 days after achiowledgement. 

This Commission has concerns that, under the strcss of high commercial volumes 
electfonic billing may esperience unanticipated difficulties. Therefore, in order for this 
Commission to monitor whether Verizon’s electronic billing is working successfully under 
commercial applications and \,olumes, the Commission directs Verizon to alter the rcpon 
dimensions to include CLEC aggregate, CLEC specific, Verizon affiliate aggregate and 
Verizon affiliate specific information on the billing metrics. Furthermore. the Commission 
directs the Maryland Carrier-to-Carrier Collaborative (“Collaborative”) to examine whether 
different metrics adopted in New Jersey or other jurisdictions are appropriate for use i n  
bl ary land. 

5. Entrance Facilities 

Verizon Maryland is rcquircd by the I996 Act and the FCC lo providc interconncction 
using all technically fcasible means. including loop facilities. Verizon indicates tliat i t  will 
provide the types of interconnection such as that requested by Core Communications subject 
to appropriate amendments to the parties’ interconnection agreement. According to Verizon. 
Core and some other CLECs are requesting a lesser form of interconnection which is not 
usually included in the interconnection agreements. The CLECs contend that this form of 
interconnection is necessary due to cost and provisioning time considerations. However. the 
Commission is pleased to note Venzon’s willingness in Salisbury, Maryland to modify their 
previous policy by agreeing to interconnect with Corc using its existing retail facilities in  
shared arrangement. This appcars to remove a barrier to competition. 

The FCC. in its interpretation of $25l(c)(2). requires I L K S  to provide interconnection 
that is “at least” equal in quality to that enjoyed by the ILEC itself. The FCC also requires 
lLECs to provide interconnection arrangrIlients \vhen the request is technically fcasible. 
subject to the terms of the parties’ interconnection agrecmcnts. The Commission find< thn! it 
is tcchnically feasible in some instances for VeriLon to provide entrance facility 
interconnection to requesting ciirriers over loop facilities that are shared with Verizon’s retail 
customers. rather than over conventional interoffice facilities. 

Furthemiore. Vcriroii sliiill hc required to pro\,ide entrance facilities to requesting 
CLECs over existing loop facilities that are shared with Verizon’s retail customers when 
capacity exists. The fact tha t  ;I CLEC has rcqucsted the shared facilities demonstrates that the 
CLEC is willing lo accept a lesser quality fomi of intcrconnection, and the performance 
limitations that such lesser qual i ty  iiitcrconnection may entail. In  order to accommodate 
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CLECs seeking this form of interconnection, Verizon is directed to provide within thirty (30) 
days of accepting the conditions in this letter, a Model Interconnection Agreement 
amendment that can be adopted by CLECs seeking this form of interconnection with Verizon. 
This amendment shall be filed with and must be approved by the Commission. In addition, 
the Collaborative shall consider the issue of what melrics and PAP will apply in this situation. 
The Commission intends to monitor Verizon’s provision of these facilities while the 
Collaborative is considering this issue. 

The Commission is aware that many issues pertaining to interconnection trunking over 
loop facilities are under consideration in a separate Cornmission proceeding, Case No. 8881. 
The “Commission believes that this proceeding will resolve the majority of the issues 
peAaining to this aspect of entrance facilities, and determine if any barriers to competition 
exist. 

6. Enhanced Extend Loops 

An Enhanced Extended Loop (“EEL”) consists of a combination o f  an unbundled 
loop, multiplexingiconcentrating equipment, and dedicated transport. The record in this 
proceeding suggests that Verizon’s requirement that CLECs order the component parts of 
EELs in a sequential, rather than a coordinated, manner requires CLECs to pay for facilities 
before they are assembled in useful form. Thus, the process by which Verizon requires 
CLECs to order EELs creates unwarranted delay and additional costs. 

Evidence presented in this proceeding demonstrates that a different ordering process 
currently is being used in Massachusetts. The Commission hereby requires that Verizon 
adopt in Maryland the tariffed Massachusetts EEL ordering and billing process. In  order to 
accommodate CLECs seeking EELs, Verizon is directed to provide to the Commission, 
within thirty (30) days of accepting the condition in this letter, a Model Interconnection 
Agreement amendment that can be adopted by any CLEC seeking this form of UNE. This 
amendment shall be filed with and must be approved by the Commission. 

7. Line Sharing 

Line sharing occurs when an incumbent is providing, and continues to provide, voice 
service on a particular loop to which a CLEC provides or seeks access in order to provide 
xD8L service. According to the evidence presented. where an end user fnmerly was 
provided voice and data services by Verizon and chooses 10 receive its voice services from a 
CLEC, the end user will lose its data or DSL services from Verizon. The Commission is 
extremely concerned about this potential side effect on a consumer’s decision to engage in 
choice ~ that is that the customer has lo weigh its desire to maintain its DSL service against i t s  
decision to select a competitive local exchange provider. The Commission is pleased that 
Verizon has indicated that i t  is willing to enter into technical and business discussions with 
CLECs to attempt to arrange the relationships necessary to make such a consumer decision 
unnecessary. Such an offer addresses the Commission’s public interest concerns pertaining to 
this issue. The Commission directs that Verizon make the offer available to all CLECs. 
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8. hletrics Replication 

The Commission recoynizes the need to ensure that Verizon’s performance in 
providing service to CLECs continues and improves after Verizon enters the long distance 
market in Maryland. For this reason. the Commission approved both the Carrier-to-Camer 
Guidelines and the Perforniance Assurance Plan (“PAP”). The Commission relies upon 
Verizon to provide the metrics reports that measure Verizon’s performance and trigger the 
payments applicable under the PAP. 

” 

In  order to better ensure the accuracy of these reports, Verizon is directed to tile 
exception reports refiling those metrics found to be in error. The metncs are to be corrected 
where the discovered error has an effect on the aggregate calculation of P A P  remedies in 
excess of $1,000. This refiliny shall occur in any instance where an error has been noted and 
corrected, regardless of what party discovers the error. After six months experience, the 
Commission will evaluate the need to continue this refiling requirement. 

Furthermore, an ability to replicate the metrics reports provided by Verizon will allow 
the Commission to verify the accuracy of the metrics measuring Verizon’s performance. The 
Commission shall require that Verizon, upon request of the Commission, hire a consultant 
who shall report directly to the Commission and shall train the Commission Staff on how to 
set up Maryland Performance Metrics replication. After the consultant is hired, Verizon shall 
provide Staff access to the Metrics Hotline to answer questions that may arise concerning the 
complementation of the Guidclines and shall cooperate with Staff to provide the data required 
to allow Staff to conduct replication as necessary to confirm the accuracy of Venzon’s 
performance reports. 

9. Directory Listing and Related Charges 

The Virginia State Corporation Commission’s OSS test did not include a meaningful 
examination of the accuracy of directory listings. The Commission is concerned that 
directory errors, both white and yellow pages, cause disruption to CLECs disproportionately. 
Thus, this Commission will be carefully monitoring directory listing errors, and will. if 
necessary, institute a special proceeding to address any concerns. 

Further, testimony in this proceeding indicates that Venron encouragrs Cl F r c  fn 

the Directory Listing Inquiry prc-order query in  order to ensure the accuracy of White Pages 
Listings. Verizon expressly stated that the Company currently does not charge for rhls 
inquiry. However. Verizon’s blodcl Interconnection Agreement includes a charge for pre- 
order queries thai includes rhc Directory Listing Inquiry.  Since Verizon does not charge for 
this inquiry i n  Maryland, Veriron is hcreby directed to amend its Model Interconnection 
Agreement used in Maryland within thirty (30) days of accepting the condition in  this letter to 
indicate that no charges apply Furthermore, Venzon is hereby prohibited from instituting 
such a charge unless the Company first obtains the approval of this Commission. 



Mr. William R. Robens 
December 16, 2002 
Page 9 

10. Unbundled Network Element (“UNE”) Pricing 

The record in this proceeding supports a finding that establishing an appropriate level 
of UNE rates, in particular UNE-P, is essential in encouraging competitive entry into the 
Maryland market. In Case No. 8879, the Commission currently is completing a 
comprehensive resetting of UNE rates. The Commission intends to complete that case and 
issue a final order soon. 

The Cornmission concludes that peni t t ing  Verizon to continue charging the currently 
effective UNE rates will not adequately promote full-scale market entry in Maryland. The 
Cophiss ion  is particularly concerned about the loop rate and the unbundled switching rate. 
Accordingly, Verizon is directed to reduce these rates in the manner described below. 

With regard to the UNE loop rate, the Commission requires Verizon to agree to reduce 
this rate from the current statewide average of $14.50 to a statewide average of $12.00. 
Additionally, Verizon is required to reduce its end-office per minute-of-use switching element 
56% from $0.003800 per minute to $0.001676 per minute. Finally, for the other rates 
previously instituted in Case No. 8731, Phase 11, Verizon is direcred to adopt an interim rate- 
setting approach similar to that the Company employed and the FCC approved in  Verizon 
Virginia’s Q 271 filing. The Commission directs Verizon to file a list of these rates with the 
Commission at the same time that the Company accepts this condition. 

Moreover, the Commission also requires that Venzon commit to make the rates 
adopted in Case No. 8879 retroactive to the effective date of the reduced rates discussed 
above. The effective date of these reduced rates shall be within five days of the date of thls 
letter. 

Finally, in the event that the Order issued in Case No. 8879 is subsequently overturned 
an appeal, Verizon shall commit to reinstituting the rates set forth above until such time as the 
Commission reconsiders the decision rendered i n  Case No. 8879 to the extent required by the 
court.  

11. Additional Policy Concerns 

In  addition to the conditions contained in numbered paragraphs I through 10 of this 
letter to which Verizon must respond, the Commission also has several pnlicy CnnrPrnc 

pertaining to competition within the State of Maryland. 

A. Retention of the UNE-Platform 

The Commission is extremely concerned that the FCC IS considering modifications to 
the list of Unbundled Network Elements (“UNEs”) and the availability of WE-Platform 
(“UNE-P”). On November 20, 2002, this Commission, along 75 other State Commissioners 
from 33 other states, signed a letter to the FCC indicating support for continued State 
flexibility to maintain the UNE-P. The evidence in this proceeding demonstrates that 
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increased competilion in Maryland exists in large measure because of the availability of UNE- 
P. With very limited UNE-P and resale, Maryland achieved a local competition level of only 
4% as of December 2001. I n  S I X  months time, according to the FCC's most recent repon on 
the status of local competition, Maryland went from 4% to 6% in the level of cornpetition due 
primarily to LrNE-P. I t  appears that without UNE-P that growth vector will clearly be 
reduced. The Commission believes that any alteration from W E - P  as presently constituted 
would have significant advcrse effects on the competitive market in Maryland. However, the 
Commission continues to asserr that a FCC determination on these matters will not preempt 
further consideration by this Commission of the appropriate list of UNEs in Maryland. 

, " B. §272/Affiliates 

The Commission is concerned that Verizon's interactions with its affiliates are 
conducted on the same arms-length basis as its interactions with any unrelated CLEC, in order 
to ensure that local exchange customers do not subsidize the long distance customers. 
Consequently, the Cornmission intends to closely and actively monitor Verizon's compliance 
with the separate affiliate requirements and associated safeguards contained in $272 of the 
1996 Act. In  particular, the Commission will carefully review the biennial audit that Verizon 
is required to obtain and pay for under §272(d)(1), which audit must be submitted to this 
Commission in accordance with §272(d)(2). Furthermore, the Commission will participate 
fully in the biennial audit proceedings conducted by the FCC, and institute its own 
proceeding, i f  necessary 

C. E911 

The Commission has reservations about Venzon's use of the information contained in 
the E91 I database, which does not appear to be consistent with the purposes envisioned by 
the legislature when the E9 I 1 program was established. The E91 1 database was developed 
for a very specific purpose, to enable law enforcement and emergency service workers to 
locate people in emergency, and sometimes life threatening, situations. The E91 I database 
was not developed for use in the manner Verizon has attempted to use i t  in this proceeding. 
Because the E91 1 database &'as not developed to provide local exchange carrier line counts, 
its use for this purpose is questionable, as are the results obtained through the database. 
Furthermore, these results are not verifiable. The Commission encourages Verizon to develop 
a more transparent and verifiable source of statistics to estimate the level of competition. 

Upon implementation of these various operational enhancements, the Commission 
believes that continued developrnrnt of a competitive market will occur in Maryland. That 
outcome is surely the intent of  the 1996 Act and the FCC's goal as well. Thus, the envisioned 
reward of Ion: distance entry to Verizon Maryland should be afforded them. To move 
Maryland niorc toward the national average i n  local cornpetition is an outcome that will also 
surely benefit Maryland cusioniers, both business customers and individual citizens alike. 
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Verizon is directed to respond to this letter with a written confirmation that Verizon 
will comply with the conditions set forth in items 1 through I O  above prior to filing its 5271 
application with the FCC. 

By Direction of the Commission, 

" 

n 

Y Gail C. McDonald, Commissioner/ 

Harold D. Williams, Commissioner 

cc: All Parties and Interested Persons of Record 


